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2 Commissioner of Internal Revenue 
Docket No. 21103 
SIGVALD NIELSON, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
. Respondent. 


DOCKET ENTRIES 
1948 


Dec. 38—Petition received and filed. ‘Taxpayer 
notified. Fee paid. } 


Dec. 6—Copy of petition served on General Coun- 
sel. 


Dee. 3—Request for Circuit hearing in San Fran- 
cisco, filed by taxpayer. 12/10/48 Granted. 


1949 
Jan. 4-Answer filed by General Counsel. 


Jan. 10—Copy of answer served on taxpayer. San 
Francisco Calendar. 


Sept. 9—Hearing set Nov. 7, 1949—San Francisco, 
California. 


Nov. 7—Hearing had before Judge Harron on 
merits. (Submitted by Stipulation.) Con- 
solidated with Dkt. 21104 for hearing. 
Stipulation of facts with joint motion for 
consolidation—granted; filed at hearing. 
Copies served. Appearance of Seligman, 


Jr., as counsel filed. Briefs due 12/22/49. 


Reply briefs 1/16/50. 


¢ 
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1949 
Dee. %—Transcript of hearing 11/7/49 filed. 


Dee. 19—Motion for extension to 1/21/50 to file 
brief, filed by taxpayer. 12/20/49 Granted. 


Dec. 21—Brief filed by General Counsel. 


1950 


Jan. 16—Motion for extension to 2/20/50 to file 
opening brief, filed by taxpaver. Granted. 


Jan. 26—Memorandum findings of fact and opinion 


rendered. Judge Harron. Decision will 
be entered that there are no deficiencies. 


Jan. 27—Decision entered. Judge Harron. Div. 138. 


Apr. 21—Petition for review by U. S. Court of 
Appeals, 9th Circuit, with assignments of 
error filed by General Counsel. 


May 5—Proof of service of petition for review on 
taxpayer filed. 

May 5—Proof of service of petition for review on 
counsel for taxpayer filed. 

May 24—Motion for extension to July 20, 1950, to 
prepare and transmit record, filed by 
General Counsel. 

May 24—Order enlarging time to July 20, 1950, 
to prepare and transmit the record, en- 


tered. 


July 3—Statement of points filed by General Coun- 
sel with service acknowledged thereon. 
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1950 
July 3—Statement re diminution of record filed by 
General Counsel with service acknowl- 
edged thereon. 


Docket No. 21104 


MADGE NIELSON, 
Petitioner, 
Vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
1948 


Dec. 3—FPetition received and filed. Taxpayer 
notified. Fee paid. 


Dee. 6—Copy of petition served on General Coun- 
sel. 


Dee. 3—Request for Circuit hearing in San Fran- 
cisco, filed by taxpayer. 12/10/48 Granted. 


1949 
Jan. 4—Answer filed by General Counsel. 


Jan. 10—Copy of answer served on taxpayer. San 
Francisco Calendar. 


Sept. 9—Hearing set Nov. 7, 1949—San Francisco, 
California. 


Nov. 7—Hearing had before Judge Harron on : 
merits. (Submitted by Stipulation.) Con- . 
solidated with Dkt. 21103 for hearing. 
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1949 
Stipulation of facts with joint motion for 
consolidation—egranted; filed at hearing. 
Copies served. Appearance of Seligman, 
Jr., as counsel filed. Briefs due 11/22/49. 
Reply briefs 1/16/50. 


Dec. %—Transcript of hearing 11/7/49 filed. 


Dec. 19—Motion for extension to 1/21/50 to file 
brief, filed by taxpayer. 12/20/49 Granted. 


Dec. 21—Brief filed by General Counsel. 


1950 
Jan. 16—Motion for extension to 2/20/50 to file 
opening brief, filed by taxpayer. Granted. 


Jan. 26—Memorandum findings of fact and opinion 
rendered. Judge Harron. Decision will be 
entered that there are no deficiencies. 


Jan. 27—VDecision entered. Judge Harron. Div. 13. 


Apr. 21—Petition for review by U. 8. Court of 
Appeals, 9th Circuit, with assignments of 
error filed by General Counsel. 


May 5—Proof of service of petition for review on 
taxpayer filed. 

May 5—Proof of service of petition for review on 
counsel for taxpayer filed. 

May 24—Motion for extension to July 20, 1950, to 


prepare and transmit record, filed by 
General Counsel. 
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1950 
May 24—Order enlarging time to July 20, 1950, to 
prepare and transmit the record, entered. 


July 38—Statement of points filed by General Coun- 
sel with service acknowledged thereon. 


July 3—Statement re diminution of record filed 
by General Counsel with service acknowl- 
edged thereon. 


The Tax Court of the United States 
Docket No. 21103 


SIGVALD NIELSON, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency dated November 18, 1948, bearing sym- 
bols IRA :90-D: WBH, and as a basis for his peti- 
tion alleges as follows: 


1. Petitioner herein is Sigvald Nielson, with 
office address at 225 Bush Street, San Francisco 4, 
California, and residing at 1620 Cowper Street, 
Palo Alto, California. Petitioner filed his federal 
income tax return for the calendar year 1944 on a 
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eash receipts and disbursements basis with the Col- 
lector of Internal Revenue for the First District of 
California, at San Francisco, California. 


2. The amount of tax in dispute is $405.74, fed- 
eral income tax for 1944. 


3. The notice of deficiency, a copy of which is 
attached hereto marked ‘‘Exhibit A’’ and made a 
part of this petition, was mailed to petitioner on 
November 18, 1948. 


4. The determination of taxes set forth in said 
notice of deficiency is based on the following errors: 

(a) The Commissioner erred in determining that 
the petitioner’s one-half community interest in his 
distributive share of $2,504.16 in the fee of $43,425 
received by the firm of Pillsbury, Madison & Sutro 
from The Equitable Life Assurance Society of the 
United States was not subject to tax under the pro- 
visions of section 107 of the Internal Revenue Code. 

(b) ‘The Commissioner erred in holding that the 
petitioner’s one-half community interest in his dis-. 
tributive share of said fee was subject to the normal 
tax and surtax rates applicable to the year 1944 
instead of to a tax of $97.44 under the provisions 
of section 107 of the Internal Revenue Code. 

(ec) The Commisioner erred in determining a 
deficiency in federal income tax for the vear 1944 
in the amount of $405.74. 


2. The facts upon which petitioner relies as a 
basis for this petition are as follows: 


fs) Commissioner of Internal Revenue 


(1) Petitioner herein during all of the times 
herein mentioned was an attorney at law engaged 
in the practice of law in San Francisco, California. 
From November, 1935, to January 1, 1939, peti- 
tioner was employed by the law partnership of Pills- 
bury, Madison & Sutro, 225 Bush Street, San Fran- 
cisco, California. His compensation during said 
period was a fixed salary. Thereafter, from Janu- 
ary 1, 1939, to May 1, 1942, petitioner was employed 
by said partnership with his compensation measured 
by a salary plus a percentage of the net profits of 
the partnership in each calendar year. On May 
1, 1942, petitioner became a partner 1n said partner- 
ship, entitled to a distributive share of the net 
profits of said partnership. 


(2) From August 4, 1935, up to and including 
May, 1948, said partnership rendered legal services 
to The Equitable Life Assurance Society of the 
United States. Petitioner, in his individual capac 
ity as an employee of said partnership, from No- 
vember, 1935, until May 1, 1942, and thereafter until 
completion of the said services, as a member of said 
partnership, participated in the performance of said 
services. In December, 1944, said partnership re- 
ceived a fee of $43,425 from said The Equitable 
Life Assurance Society of the United States for 
said legal services. No income had been received 
by said partnership or by petitioner prior thereto 
by reason of said services rendered by said partner- 
ship. The distributive share of petitioner in said 
fee as a member of the partnership was $2,504.16, 


vs. Sigvald Nielson, et al. 9 


of which one-half, or $1,252.08, was petitioner’s 
share of the community income. 


(3) In arriving at the deficiency involved in this 
proceeding the Commisioner erroneously held that 
said amount of $1,252.08 was not subject to taxation 
under the provisions of section 107, on the ground 
that petitioner’s right to receive income based on 
the services rendered to The Equitable Life Assur- 
ance Society of the United States did not exist for 
a period of thirty-six months or more. 


(4) Petitioner, from January 1, 1939, to May ], 
1942, as an employee of said partnership, and from 
May 1, 1942, up to and including December, 1944, 
as a member of said partnership, participated in its 
net profits, and was from January 1, 1939, to De- 
eember 31, 1944, entitled to receive income resulting 
from the services rendered by said partnership to 
The Equitable Life Assurance Society of the United 
States, and the community interest of petitioner in 
his distributive share of the income so received in 
1944 was subject to the provisions of section 107 
of the Internal Revenue Code. The tax attributable 
to said income, had it been included in the gross 
income of petitioner returnable over the period dur- 
ing which said services were rendered, is $97.44 and 
the Commissioner erroneously determined that said 
income was subject to the normal tax and surtax 
applicable to the year 1944 in lieu of said tax of 
$97.44. 

Wherefore, petitioner prays that this court may 
hear this proceeding, redetermine the deficiency in- 
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volved herein by correction of the errors alleged 
herein, and grant such other relief as may be proper. 
Dated: San Francisco, California, November 29, 
1948. 
/s/ HARRY R. HORROW, 


/s/ ALBERT J. SHULTS, 


/s/ MURRAY GARTNER, 
Attorneys for Petitioner. 


State of California, 
City and County of San Francisco—ss. 


Sigvald Nielson, being duly sworn, deposes and 
says that he is the petitioner named in the fore- 
going petition; that he has read the foregoing peti- 
tion and is familiar with the statements contained 
therein, and that the statements contained therein 
are true, except those stated to be upon informa- 
tion and belief, and that those he believes to be true. 


/3s/ SIGVALD NIELSON. 


Subscribed and sworn to before me this 29th day 
of November, 1948. 


[Seal ] /s/ JOHN G. STAMP, 


Notary Public in and for the City and County of 
San Francisco, State of California. 


My Commission expires September 28, 1952. 
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EXHIBIT \A 
SN-LT-1 


Form 1230 (Rev. Sept. 1945) 


Treasury Department 
Internal Revenue Service 


74 New Montgomery Street 
San Francisco 5, California 
Office of 


Internal Revenue Agent in Charge 


San Francisco Division 
IRA :90-D:WBH 
Nov. 18, 1948 
Mr. Sigvald Nielson 
225 Bush Street 
San Francisco 4, California 


Dear Mr. Nielson: 

You are advised that the determination of your 
income tax liability for the taxable year ended De- 
cember 31, 1944, discloses a deficiency of $405.74, 
as shown in the statement attached. 

In accordance with the provisions of existing 1n- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this let- 
ter, you may file a petition with the Tax Court of 
the United States, at its principal address, Wash- 
ington 25, D. C., for a redetermination of the de- 
ficiency or deficiencies. 
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Should you not desire to file a petition, you are 
requested to execute the enclosed forrn and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco 5, California, for the attention of Con- 
ference Section. The signing and filing of this form 
will expedite the closing of your return(s) by per- 
mitting an early assessment of the deficiency or 
deficiencies, and will prevent the accumulation of 
interest, since the interest period terminates 30 
days after filing the form, or on the date assess- 
ment is made, whichever is earlier. 

Very truly yours, 


GEO. J. SCHOENEMAN, 
Commissioner. 


By /s/ F. M. HARLESS, 
Internal Revenue Agent in 
Charge. 
Enclosures: 
Statement 
Form 1276 
Form Waiver 
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Statement 
San Francisco 
IRA :90-D:WBH 


Mr. Sigvald Nielson 
225 Bush Street 
San Francisco 4, California 


Tax Liability for the Taxable Year Ended De- 
cember 31, 1944. 

Deficiency 

OOM a rrr rrr $405.74 


In making this determination of your income tax 
hability, careful consideration has been given to 
your protest filed May 3, 1948, and to the state- 
ments made at the conference held on June 7, 1948. 

A copy of this letter and statement has been 
mailed to your representative, Messrs. Harry R. 
Horrow, Douglas Erskine and Murray Gartner, ¢/o 
Pillsbury, Madison & Sutro, 225 Bush Street, San 
Francisco, California, in accordance with the au- 
thority contained in the power of attorney exe- 
cuted by you and on file in this office. 


Adjustments to Net Income 


Net income as disclosed by return, page 4, 
9G 2 5 errr $11,245.58 


Unallowable deductions and additional in- 
come: 
@) Barmership income ..... «sm 1,252.08 


ah imeome ms wdjusted................ £12,497.66 
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Explanation of Adjustments 


(a) It is disclosed that you received the amount 
of $26,404.34 as your distributive share of income 
from the law partnership of Pillsbury, Madison & 
Sutro, San Francisco, California, of which your 
one-half community share is $13,202.17. The amount 
of $11,950.09 was reported as taxable income in the 
year 1944 and the remainder, $1,252.08 was excluded 
from taxable income in the year 1944 as represent- 
ing income for services attributable to prior years. 
You claimed relief under the provisions of section 
107(a) of the Internal Revenue Code and added 
to your total tax for the year 1944 the amount of 
$97.44, representing tax on income of $1,252.08 at- 
tributable to prior years. 

It is noted that you were employed by the part- 
nership on a straight salary basis from November, 
1935, to May 1, 1942, and on January 1, 1939, your 
compensation was increased by a small percentage 
of the profits. On May 1, 1942, you became a part- 
ner in the firm, thereafter participating in the net 
profits on a pro rata basis. 

In December, 1944, the partnership received a fee 
of $43,425.00 from the Equitable Life Insurance 
Company for services rendered for the period Au- 
gust 4, 1935, up to and including May, 1943, which 
period is more than thirty-six calendar months. As 
a member of the partnership you received $2,504.16 
as your share of the fee, of which your one-half 
community share is $1,252.08. 

It is held that prior to May 1, 1942, the income re- 
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ceived by you was that of an employee of the part- 
nership; and prior to that date you did not have the 
right to participate in the fees received by the part- 
nership from the Equitable Life Insurance Com- 
pany. 

In order to qualify for relief under section 107(a), 
supra, your right to receive income for prior serv- 
ices must exist for a period of thirty-six months 
or more. Since you were a member of the partner- 
ship for not more than thirty-two months (May 1, 
1944, to December, 1944), it is held that you do not 
qualify for relief under the provisions of section 
107(a) of the Internal Revenue Code. The amount 
of $1,252.08 is held to represent taxable partnership 
income for the year 1944. The tax of $97.44 on in- 
come attributable to prior years is, therefore, elim- 
inated from your tax liability for the year 1944. 
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Computation of Tax 


ORE! ANCOMNCr.......-.::... ee, $12,497.66 
Less: Suntaxwewem tion, ......0ccsccncswnecce 1,500.00 
MMGAX det WMCOTMIE cic Fcc cecceeeccceccansstenencil $10,997.66 
mmmiax on 1610, 99 MOG) ....._ ....2....---.00.-.-- ce $3,019.11 
AWOU TITCOMIEC:.....--.-.--...22) aaa cae: $12,497.66 
Less: Normal tax exemption ............2..0000.e eee 500.00 
INOriial Peabo Met WICOME .........2.....s0c1-.0sencseceess.- $11,997.66 
VORA Do Ol pul SOM GO casccn. o<.:ceeve.csseeeee-veuseatesccote 359.93 
MOAN cites 222.2, . 20s. ais. $3,379.04 


Add: (a) Tax attributable to prior years 
under section 107(a) of the In- 
termed Weven ue COG. .....c.-cccccccdee.ncoons ste cea 0.00 


Worrect thicome, aac lialpiltty 222... 22. ee $3,379.04 
Income tax disclosed by return, page 1 - line 6 
(Original, Account No. 9083227 


Hirst Calitorniar District) ee eee 2,973.30 
Wewciemes of InCommentas 22:62 ccs 2 eee scares $ 405.74 


Received and filed T.C.U.S. December 3, 1948. 
Served December 6, 1948. 


[Title of Tax Court and Cause. ] 


Docket No. 21103 


ANSWER 
Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, 
Charles Oliphant, Chief Counsel, Bureau of Internal 
Revenue, and for answer to the petition filed by the 
above-named petitioner, admits and denies as fol- 
lows: 


us. Stgvald Nielson, et al. 17 


1, 2,3. Admits the allegations contained in para- 
graphs 1, 2, and 3 of the petition. 


4. (a), (b), (c). Denies that the determination 
of tax set forth in the notice of deficiency is based 
upon error as alleged in subparagraphs (a), (b) 
and (c) of paragraph 4 of the petition. 


Oo. (1). Denies the allegations contained in sub- 
paragraph (1) of paragraph 5 of the petition, ex- 
cept it is admitted that during all of the times herein 
mentioned the petitioner was an attorney at law 
engaged in the practice of law in San Francisco, 
California. 


(2). Denies the allegations contained in sub- 
paragraph (2) of paragraph 5 of the petition, ex- 
cept it is admitted that from August 4, 19385, up to 
and including May, 1943, the said partnership ren- 
dered legal service to The Equitable Life Assurance 
Society of the United States, and further admits 
that in Decembeer, 1944, the said partnership re- 
ceived a fee of $48,425.00 from the said Equitable 
Life Assurance Society of the United States, and 
further admits that the distributive share of the 
petitioner in said fee as a member of the partner- 
ship was $2,504.16, of which one-half was the peti- 
tioner’s share of the community income. 


(3), (4). Denies the allegations contained in 
subparagraphs (3) and 4) of paragraph 5 of the 
petition. 

6. Denies generally and specifically each and 


every allegation in the petition not hereinbefore ad- 
mitted, qualified, or denied. 


18 Commissioner of Internal Revenue 


Wherefore, it 1s prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 

/3/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 


T. M. MATHER, 
W. J. McFARLAND, 
Special Attorneys, 
Bureau of Internal Revenue. 


Received and Filed T.C.U.S. January 4, 1949. 


[Title of Tax Court and Causes. ] 


Docket No. 21103 and 21104 


JOINT MOTION FOR CONSOLIDATION 
OF PROCEEDINGS 


Come now the parties in the above-entitled pro- 
ceedings, by their respective counsel, and move for 
an order of the Court to consolidate for hearing, 
briefing and opinion said two proceedings in the 
ease of Sigvald Nielson, Docket No. 211038, and the 
ease of Madge Nielson, Docket No. 21104, and in 
support of this motion, the parties state as follows: 


1. The case of Sigvald Nielson, Docket No. 21103, 
is on the hearing calendar at San Francisco com- 
mencing November 7, 1949, and involves the peti- 
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titioner’s income tax lability for the calendar year 
1944. 

2. ‘The case of Madge Nielson, Docket No. 21104, 
is on the same hearing calendar at San Francisco 
and involves the petitioner’s income tax liability for 
the same taxable year. 

3. Petitioners in the two cases are husband and 
wife and the issues of fact and law involved are 
identical. 

4. The consolidation of these proceedings is in 
the interest of all concerned. 

Wherefore, the parties jointly pray that the Court 
will grant this motion. 


/s/ HARRY R. HAMM, 


/s/ JOSEPH L. SELIGMAN, JR., 
Counsel for Petitioners. 
/s/ CHARLES OLIPHANT, 
H.C.C. 


Chief Counsel, Bureau of 
Internal Revenue. 


Served November 7, 1949. 
Filed T.C.U.S. November 7, 1949. 


Granted November 7, 1949. Marion J. Harron, 
Judge. 
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[Title of Tax Court and Causes. ] 


Docket No. 21103 and 21104 
STIPULATION OF FACTS 


It is hereby stipulated and agreed by and between 
the parties hereto, through their respective attor- 
neys, that the following fact shall be taken to be 
true and received as evidence for all purposes of 
this proceeding, subject to the right of either party 
to introduce any further evidence not inconsistent 
with or contrary to the facts herein stipulated. 


1. Petitioners are individuals residing at 1620 
Cowper Street, Palo Alto, California. They were 
married on September 27, 1924, and since 1929 they 
have at all times resided in and been domiciled in 
the State of California as husband and wife. 


2. Petitioners each filed individual Federal in- 
come tax returns for the calendar year 1944 on a 
cash receipts and disbursements basis with the Col- 
lector of Internal Revenue for the First District of 
California. 


3. The taxes in controversy herein are Federal 
income taxes for the year 1944 in the amount of 
$405.74 in Docket No. 21103 and $450.45 in Docket 
No. 21104. 


4. Notices of deficiency, copies of which were at- 
tached to each petition herein as Exhibit A, were 
mailed to petitioners on November 18, 1948. 


5. Petitioner Sigvald Nielson was employed as 
an attorney at law by the law partnership of Pills- 
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bury, Madison & Sutro, 225 Bush Street, San Fran- 
cisco, California, in November, 1935, and has ever 
since been engaged in the active practice of law for 
and with said partnership. From the date of his em- 
ployment to January 1, 1939, Sigvald Nielson re- 
eeived a fixed salary as compensation for his serv- 
ices, and thereafter until May 1, 1942, he received, 
during each calendar year, in addition to his fixed 
salary, a fixed percentage of the net profits of said 
partnership as follows: 


i) 0.463% 
LC 0.526% 
a 0.631% 


January 1, 1942, to April 30, 1942.. 0.631% 


On May 1, 1942, Sigvald Nielson became a partner 
in said partnership, entitled thereafter to distribu- 
tive shares of its net profits, and at all times ma- 
terial herein since said date he has been a partner 
in said partnership. Such distributive shares were 


as follows: 
May 1, 1942, to December 31, 1942. 2.314% 
Jule!» 9 :uone!s oi iia 4.573% 


tammory 1 1944, to April 30, 1944.. 35 % 
May 1, 1944, to December 31, 1944 5.766% 


6. From August 4, 1935, up to and including 
May, 1943, a period of ninety-four (94) months, 
said partnership rendered legal services to The 
Equitable Life Assurance Society of the United 


22, Commissioner of Internal Revenue 


States, hereinafter referred to as ‘‘Equitable,’’ in 
connection with litigation growing out of the imposi- 
tion by the State of California on a tax on gross 
premiums from insurance and annuities. These serv- 
ices were entirely distinct and separate from other 
legal services then being rendered to Equitable by 
said partnership and after the completion of these 
special services, said partnership received from 
Equitable $43,425 as compensation for said services. 
Said compensation was received in a lump sum in 
December, 1944, and no other compensation was ever 
received by said partnership from Equitable for 
said services. 


7. Kor many years past and during all of the 
years material herein, all fees received for legal serv- 
ices by said partnership have been pooled in a 
single fund, which has been first used to pay all 
expenses. The balance, representing the net profits 
of the partnership, has been distributed periodically 
among all of the partners and all of the employees 
entitled to share therein. The amount of such dis- 
tributions has been computed on the basis of a quar- 
terly allocation to the profit-sharing employees and 
a calendar year allocation to the partners of the 
profits of the partnership, all in accordance with the 
percentage shares agreed upon by the partners and 
in effect during the period in which the net profits 
were received. Each partner and profit-sharing em- 
ployee has shared in such divison of all profits 
received during any period in which he has been 
entitled to a share of the partnership profits accord- 
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ing to such agreement of the partners; conversely, 
when a partner or employee has ceased to be such 
by death or retirement or otherwise, he has not 
shared in any profit or profits received after the 
month in which the cessation has occurred. 


8. At all times material herein, said partnership 
kept its books of account and filed its income tax 
returns on a calendar year and cash receipts and 
disbursements basis. 


9. Sigvald Nielson’s distributive share of said 
partnership’s net income for the year 1944 included 
his distributive share in said Equitable fee in the 
amount of $2,504.16. One-half of said distributive 
share, or $1,252.08, was the community income of 
Sigvald Nielson and the other one-half was the com- 
munity income of his wife, Madge Nielson. 


10. In their Federal income tax returns for 1944 
petitioners each claimed the benefits of section 
107(a) of the Internal Revenue Code and reported 
therein the additional income taxes attributable to 
their respective shares of the aforesaid compensa- 
tion from Equitable, had such shares been included 
in their gross income ratably over the preceding 
period of ninety-four (94) months from August, 
1935, to May, 1948, during which said services were 
rendered by said partnership. Such returns will be 
offered in evidence jointly by the parties as separate 
exhibits herein, and there is no controversy between 
the parties in these proceedings regarding the tax- 
‘able net income, exemptions, credits and taxes pre- 
viously paid for the years 1935 to 1943, inclusive, of 
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each petitioner as shown in the schedule attached 
to each of said 1944 returns. The respondent dis- 
allowed the petitioners’ claims for the benefit of 
section 107(a) of the Internal Revenue Code for 
reasons set forth in the statements attached to the 
respective deficiency notices. 


11. In auditing the income tax returns of the 
other partners of said partnership for the year 1944, 
respondent has allowed the application of section 
107(a) of the Internal Revenue Code to the distribu- 
tive share in said compensation received from Equit- 
able in 1944 of each partner who claimed the benefits 
of Section 107(a) if he was a partner in said part- 
nership for more than three years prior to Decem- 
ber, 1944. 


12. Following the filing of petitions in each of 
these proceedings on December 3, 1948, each peti- 
tioner, on December 8, 1948, executed a Waiver of 
Restrictions on Assessment and Collection of De- 
ficiency in Tax on Treasury Department Form 870 
for the calendar year 1944 in the amount of $405.74 
for petitioner Sigvald Nielson and in the amount 
of $450.45 for petitioner Madge Nielson. Said 
waivers were filed with the Internal Revenue Agent 
in Charge, San Francisco, on December 9, 1948, to- 
gether with a letter of transmittal, which stated, in 
part, as follows: 


‘‘In order to stop the running of interest on 
any liability that may be determined by the Tax 
Court in these proceedings the taxpayers wish — 
to permit the assessment and collection of the 
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amounts of the deficiencies determined, but sub- 
ject to the final determination of the Tax Court 
in said proceedings. Herewith for that purpose 
are forms 870 executed by said taxpayers.’’ 


The deficiencies involved in these proceedings were 
duly assessed, and on March 17, 1949, Sigvald Niel- 
son paid the amount of tax so assessed of $405.74, 
together with interest in the sum of $92.89, and 
Madge Nielson paid the amount of tax so assessed 
of $450.45, together with interest in the sum of 
$103.13, to the Collector of Internal Revenue at San 
Francisco, California. 
Dated: November 3, 1949. 

/s/ SIGVALD NIELSON, 

/s/ HARRY R. HORROW, 

/s/ JOSEPH L. SELIGMAN, JR., 

Counsel for Petitioners. 


/s/ CHARLES OLIPHANT, 
H.C.C. 


Chief Counsel, Bureau of Internal Revenue, Counsel 
for Respondent. 


Filed T.C.U.S. November 7, 1949. 
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The Tax, Court of the United States 
Docket No. 21103, Docket No. 21104 
SIGVALD NIELSON, MADGE NIELSON, 


Petitioners, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Monday, November 7, 1949. 


Met, pursuant to notice, at 12:50 o’clock p.m. 
Before: Hon. Marion J. Harron, 
Judge. 


Appearances: 


HARRY R. HORROW, 
225 Bush Street, San Francisco, California, 
Appearing on behalf of the Petitioners. 


EARL C. CROUTER, 
(Hon. Charles Oliphant, Chief Counsel, 
Bureau of Internal Revenue) 
Appearing for the Respondent. 


PROCEEDINGS 


The Court: We will take up the Nielson eases 
first, Docket No. 21108 and -04. 

Mr. Horrow: Harry R. Horrow, for Petitioners. 

Mr. Crouter: Earl C. Crouter, for Respondent 
in both cases. 

Mr. Horrow: If you Honor please, the issue in 
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both cases is identical. I would like at this time to 
file a joint motion for consolidation. 

The Court: The motion is granted. 

Opening Statement on Behalf of Petitioners 
By Mr. Horrow: 

The issue here arises under Section 107 of the 
Internal Revenue Code. It involves the year 1944. 
That section permits taxpayers to pay the taxes 
attributable to income which is covered by that sec- 
tion that would have been payable over the period 
during which the services giving rise to that income 
were performed, in lieu of the tax that would have 
been payable during the taxable year on that income 
in which it was received. 

There is no dispute, your Honor, as to the fact 
that all of the conditions requisite to the application 
of Section 107 were complied with in this case, ex- 
cept in one respect; namely, that the Petitioner, Sig- 
vald Nielson, was not a member of the law partner- 
ship for a period of more than 36 months. The in- 
come in question was a fee that was received by the 
partnership during the year 1944. The services 
which were rendered in the performance of that fee 
took place over a period of seven or eight years. 
The compensation was paid in a lump sum on ¢con- 
clusion of the performance of the services. There is 
no dispute as to the amount of income with respect 
to the fee to which the Petitioners here are charge- 
able. The Respondent, however, has disallowed the 

benefits of 107 to these Petitioners, solely on the 
ground that the Petitioner Sigvald Nielson, was not 
a member of the partnership for more than 36 
months. 
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All of the facts, your Honor, are stipulated with 
the exception of two exhibits, which will be the re- 
turns of the Petitioners in these cases. 

I would like to file at this time the stipulation 
of facts that the parties have entered into. 

The Court: Are there any exhibits attached to 
the stipulation ? 

Mr. Horrow: There are none, your Honor. The 
only exhibits will be the returns that are entered in 
evidence as joint exhibits. 

The Court: ‘The stipulation and exhibits will be 
received and made a part of the record. 

Mr. Horrow: I believe that states our case, your 
Honor. 

The Court: How much of this fee was paid to 
Mr. Nielson. I understand, of course, that his wife 
is the Petitioner in the case only because the income 
was a community income? 

Mr. Horrow: That is correct. 

The Court: And the issue relates only to Mr. 
Nielson. Now, from what you say, it would appear 
that the firm in which Mr. Nielson was for part of 
the time at least an associate and not a member of 
the firm, received the fee? 

Mr. Horrow: That 1s correct. 

The Court: Mr. Nielson was counsel assigned 
to that particular case? Was he paid on an annual 
basis or was he paid on an annual basis plus bonus, 
and if he was paid by a bonus, did his bonus repre- 
sent part of this fee? Can you trace this fee directly 
into the compensation to him? 

Mr. Horrow: The stipulation, your Honor, cov- 
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ers the manner of compensation to Petitioner Sig- 
vald Nielson during this entire period. The deficiency 
notice determines the portion of the fee which is 
taxable to each Petitioner. 

The Court: What do you mean by ‘‘Each Peti- 
tioner ?’’ 

Mr. Horrow: ‘The income in question is com- 
munity income. 

The Court: Well, could you conveniently trans- 
late that, turn that around, into just the amount of 
the income that its attributable to the services of 
Mr. Nielson? Let’s forget about Mrs. Nielson. She 
had nothing to do with the matter. 

Mr. Horrow: I will read from the deficiency 
notice: ‘‘As a member of the partnership, you have 
received $2,504.16, as your share of the fee, of which 
your one half community share is $1,252.08.”’ A 
similar statement was made in the deficiency notice 
addressed to Mrs. Nielson, exeept, of course, she 
was not referred to as a member of the partnership. 

The Court: Now, it is stipulated on Page 3 of 
this stipulation that in certain years in addition to 
a fixed salary Mr. Nielson received a certain per- 
centage of the net profits of the law partnership by 
which he was employed. Now, this lump sum fee 
that was received from the Equitable Life Assur- 
ance Society, was that, that fee, was the total figure 
more than $43,000? 

Mr. Horrow: No. That was the only amount 
that was received by the company as its fee for the 
Services rendered. 

The Court: Just $43,000? 

Mr Horrow: That is correct. 
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The Court: Did Mr. Nielson receive all of that? 

Mr. Horrow: ‘The amount that he received as a 
member of the partnership is in the deficiency no- 
tice and is stipulated to be $2,504.16, of which one 
half was his community share. 

The Court: Now, that amount was arrived at by 
taking one of these percentages, was it, Mr. Hor- 
row ? 

Mr. Horrow: That is correct, your Honor. 

The Court: He was entitled to a certain percent- 
age of the partnership profits? 

Mr. Horrow: ‘That is correct. 

The Court: And applying that percentage to 
the fee, that was the way that he received the part 
of the fee? Now, what is the point, Mr. Horrow, 
that seems to be the only point in the case in your 
mind? The Respondent takes the view that Mr. Niel- 
son became a member of the partnership, was a 
member of the partnership, for only a certain period 
of time. As J understand the statute, any taxpayer 
who receives compensation in one year for services 
that extend over several years in the past is entitled 
to allocate, so to speak, part of that compensation 
to the other years. Now, that would be true whether 
Mr. Nielson was a member of the partnership or 
wasn’t, isn’t that correct? 

Mr. Horrow: That is our understanding. 

The Court: What is the point here about? You 
say the only reason that this was done was because 
Mr. Nielson was not a member of the partnership 
the whole time. Is that really your understanding 
of it? 
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Mr. Horrow: That is my understanding of it. I 
would prefer that counsel for the Respondent state 
the Respondent’s position in the matter. That is my 
understanding of it. 

The Court: The reason I just asked you these 
questions about the facts is that it would seem to 
be proper for a taxpayer to allocate over several 
years the amount of compensation which he received 
in one year for services which extended over past 
years. This is just a matter of principal, I take it, 
because the amount of the fee allocated to Mr. Niel- 
son 1s about $2,000? 

Mr. Horrow: That is correct, your Honor. 

The Court: And the question is whether that 
$2,000 is to be included income in one year or pro- 
rated over earlier years, is that right? 

Mr. Horrow: That is right. ‘This is really a test 
case of this point. It is involved in subsequent years 
with respect to other fees for other partners and we 
are in entire agreement with your Honor’s position. 
We are at a loss to find any provision of the statute 
which justifies the Respondent’s position in this 
case. 

Opening Statement on Behalf of Respondent 
By Mr. Crouter: 

If your Honor please, I believe the general fact- 
ual situation in both of these proceedings has been 
quite accurately stated as presented by Mr. Horrow 
and the situation as brought out by your Honor’s 
questions and discussion. 

I would like to eall the Court’s attention to the 
statement contained in the paragraph on the second 


32 Commissioner of Internal Revenue 


page attached to the deficiency notice, down about 
the third paragraph, sort of bringing this question 
to a head. The statement says among other things 
the following: ‘‘It is held that prior to May 1, 1942, 
the income received by you was that of an employee 
of the partnership; and prior to that date you did 
not have the right to participate in the fees received 
by the partnership from the Equitable Life Assur- 
ance Company.’’ 

The Court: Emphasis there on the point ‘‘right 
to receive’’? 

Mr. Crouter: Yes, the right, and the status as an 
employee in the partnership firm. 

The Court: I wonder if I may ask you a question 
right here. Possibly it would show it in this. Mr. 
Nielson, as I understand it, became a member of this 
firm in one of these taxable years, did he? 

Mr. Crouter: It is stipulated. 

The Court: In what year? 

Mr. Crouter: Page 3. 

The Court: That is all right. 

Mr. Crouter: May 1, 19 

The Court: Just answer my question. When did 
he become a member of this firm ? 

Mr. Crouter: May 1, 1948, and the taxable year 
is 1944. The statute requires three years or more of 
an earning period, and under the regulations and 
rulings, GCM-25795, continued in the 1948 Cumula- 
tive Bulletins, 1948-2, Page 61. The rulings have 
eovered situations rather close to this and it is Re- 
spondent’s position that the case of these Petitioners 
is not within either the statute or the regulations in 
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allowing, if I may refer to it as such, a tacking on 
of the period when the individual or taxpayer was a 
mere employee and had an employee’s status, to tack 
that on to the period when the individual admittedly 
became a member of the partnership. 

Now, I think, your Honor 

The Court: Your point is then, Mr. Crouter, 
that the taxpayer had no right to participate in any 
fees ? 

Mr. Crouter: That is correct. 

The Court: Prior to the time that he became a 
member of the firm, is that right? 

Ma: Crouters Yes. 

The Court: He might have worked on this mat- 
ter but he would just be paid a salary? He wouldn’t 
get any part of the fee paid by the Equitable Life 
Assurance Society as such, is that what you mean? 

Mr. Crouter: That is correct, and in our stipu- 
lated facts we will show to the Court that the tax- 
payer was compensated under the salary arrange- 
ment and a participation in net profits of the part- 
nership right up to the period when he became a 
partner, May 1, 1942, so that the only period of the 
earning of the partnership of this fee when the 
Petitioner Sigvald Nielson was a member, is less 
than three years, and if the Court should hold that 
that is a fact as stipulated and that it requires a 
period of three years or more, then Petitioners ad- 
mittedly are not under the statute. 

Now, this case, I believe, these pair of cases, do 
raise the question in a rather striking manner, in 
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that the returns and the facts show that the Peti- 
tioners would relate this $2500.00 way back, part of 
it to 1935 back to years much before the year 1942 
when the Petitioners became, or the Petitioner Sig- 
vald Nielson became, a member of the partnership. 
I do not want to argue the case but I do believe 
that the fact as to the employment status both as 
to a mere employee, as an employee plus a participa- 
tion in earnings, are fully covered in our stipulated 
facts and they also show the admitted facts as to 
what he earned and did and received during the lat- 
ter period when a partner. But the Respondent 
contends that is not sufficient. I believe that on an 
analysis of similar eases, that the facts will show 
here that the taxpayers in the position of these peti- 
tioners were never within the contemplation of Con- 
gress intended to give relief under Section 107 of 
the Internal Revenue Code. 

If that is enough from the standpoint of the 
Court’s questions, I would just like to submit as an 
exhibit in the case the 1944—this is the photostat 
of the 1944 return of Sigvald Nielson. 

The Court: That is received as Respondent’s 
Exhibit A. 

Mr. Crouter: Could we make it a joint 1-A? 

The Court: It is not necessary. Exhibit A. 

(Whereupon the document was marked for 
identification as Exhibit A and was received in 
evidence. ) 
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Form 872 
Duplheate 
Consent Fixing Period of Limitation Upon 
Assessment of Income and Profits Tax 


In pursuance of the provisions of existing In- 
ternal Revenue Laws Sigvald Nielson, a taxpayer 
(or taxpayers) of 225 Bush Street, San Francisco, 
California, and the Commissioner of Internal Reve- 
nue hereby consent and agree as follows: 

That the amount of any income, excess-profits, or 
war-profits taxes due under any return (or returns) 
made by or on behalf of the above-named taxpayer 
(or taxpayers) for the taxable year ended December 
31, 1944, under existing acts, or under prior revenue 
acts, may be assessed at any time on or before June 
30, 1949, except that, if a notice of a deficiency in 
tax is sent to said taxpayer (or taxpavers) by regis- 
tered mail on or before said date, then the time for 
making any assessment as aforesaid shall be ex- 
tended beyond the said date by the number of days 
during which the Commissioner is prohibited from 
making an assessment and for sixty days thereafter. 

/s/ SIGVALD NIELSON, 
Taxpayer.! 


[Seal2] /s/ GEO. J. SCHOENEMAN, 
Commissioner of Internal 
Revenue. 
iay /s/ RB. LS 
Date: 12/24/47. 


1This consent may be executed by the taxpayer’s 
attorney or agent, provided such action is specifically 
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Power of Attorney 
Know All Men by These Presents: 


That Sigvald Nielson of San Francisco, Cali- 
fornia, does by these presents hereby make, contitute 
and appoint Harry R. Horrow, Douglas Erskine and 
Murray Gartner, of the firm of Pillsbury, Madison 
& Sutro, San Francisco, California, and each of 
them, his true and lawful attorneys, to appear for 
him and represent him before the Treasury Depart- 
ment in connection with his federal income taxes 
for the year 1944 with full power of substitution 
and revocation; giving his said attorneys, and each 
of them, full power to do everything whatsoever 
requisite and necessary to be done in the premises, 
and to receive refund checks, execute waivers of the 


authorized by a power of attorney, which, if not 
previously filed, must accompany the consent. 

If executed with respect to a year for which a 
Joint Return of a Husband and Wife was filed, this 
consent must be signed by both spouses unless one 
spouse, acting under a power of attorney, signs as 
agent for the other. 


2Tf this consent is executed on behalf of a corpora- 
tion, it shall be signed with the corporate name, fol- 
lowed by the signature and title of such officer or 
officers of the corporation as are empowered under 
the laws of the State in which the corporation is 
located to sign for the corporation, in addition to 
which the seal of the corporation must be affixed. 
Where the corporation has no seal, the consent must 
be accompanied by a certified copy of the resolution 
passed by the board of directors, giving the officer 
authority to sign the consent. 
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statute of limitations, and execute closing agree- 
ments, as fully as the undersigned might do if done 
in his own capacity, at any time subsequent to the 
date hereof and prior to the revocation hereof. 

All powers of attorney for this purpose heretofore 
filed or executed by the undersigned are hereby re- 
voked. 


In Witness Whereof, the undersigned has caused 
this instrument to be executed and signed by his 
own hand this 30th day of April, 1948. 


/s/ SIGVALD NIELSON. 


[Stamped]: Received May 3, 1948. Internal 
Revenue Agent in Charge, San Francisco. 


State of California, 
City and County of San Francisco—ss. 


On this 30th day of April, 1948, before me, Chal- 
mer Munday, a notary public in and for said city 
and county and state, residing therein, duly com- 
missioned and sworn, personally appeared Sigvald 
Nielson, known to me to be the person who executed 
the within instrument, and acknowledged to me that 
he executed the same. 


In Witness Whereof, I have hereunto set my hand 
and affixed my official seal at my office in the city 
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and county and state aforesaid the day and year in 
this certificate first above written. 


/s/ CHALMER MUNDAY, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Stamped]: Received May 3, 1948. Internal 
Revenue Agent in Charge, San Francisco. 


San Francisco, California. 
April 30th, 1948. 


This is to certify that we have not entered into a 
contingent or partially contingent fee agreement for 
the representation before the Treasury Department 
of Sigvald Nielson in connection with his federal 
income taxes for the year 1944 under the terms of 
the power of attorney attached hereto. 


/s/ HARRY R. HORROW, 
/s/ DOUGLAS ERSKINE, 


/s/ MURRAY GARTNER. 
[Stamped]: Received May 3, 1948. Internal 
Revenue Agent in Charge, San Francisco. 


Addendum to Federal Income Tax Return for Sigvald Nielson and 
Madge Nielson Relating to Income Subject to Section 107 (a) 
of the Internal Revenue Code 


In December, 1944, the firm of Pillsbury, Madison & Sutro re- 
ceived payment of the sum of $43,425 as compensation for per- 
sonal services covering a period of more than 36 months from the 
beginning to the completion of such services, such sum being in 
excess of 80 per cent of the total compensation for such personal 
services. The share of the taxpayer, Sigvald Nielson, and his wife, 
Madge Nielson, amounted to $2,504.16, which is divided equally 
between them as community property and distributed ratably 
over the period during which the services were rendered, namely, 
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August 4, 1935, to and ineluding May of 1948, and results in a 
tax of 
$97.44 to S. Nielson 
$62.51 to Madge Nielson 
in addition to that shown on the return herewith dealing with 
ineome returnable in 1944. 
Details of computation : 


Year Joint Return S. Nielson Madge Nielson 
lo i $ .74 
DO 2c. n ce csace sna 
BOON ...ccmmmeee.._ oe 11.50 
1 ae 11.50 
S| 11.50 
1) eae $ 6.34 $ 6.34 
LS 20.14 20.14 
1942-1943... 39.72 36.03 
1935 Joint Return 
em a@neeWOieGl MICOMIE ...........-..-.--.----c--.-..s0bssbeeeee eects $3,998.34 
Additional—See. 107 (a) LR.C. ou... eee eee 133.20 
1S GERI O07 a cc 4,131.54 
Mr aMEIOMG AM GRCTECITS -...........-..--....-00.--cceseceesecnocecenss 4,113.15 
eaee smbyect tO NOKTAl tax ..............--ccr-ceeceseccecescoes 18.39 
age INCI 2. 5 eee 74 
Ue CVMOUIR AIC .......--.---...-------ce--ececeeseangecenenaceneesee ae 
DOS SIOS (02) rae $ 14 
1936 Joint Return 
rior Gepomled 10@OMe ............................-..s-ceccccneeereeces $3,020. le 
roaiioma—eec, L0T(a) IRC, ..........-.--.-cecereoescaree: 319.68 
PVOVAGOC MIC OMG? ____.....................-2--.nncccccnonsesnceccocenaees sanz 3,844.81 
limeomipuions and credits ........................-....cccccsscesene. 4,052.50 
SWOTCC 20) 001807 2 ee nS ar 
1937 Joint Return 
iP iaOr momenied INCOME ...................-.-.....scrscsteen $4,761.14 
edditigmal=—See. LOU (a) IR.C. ._......ceccceceecesecceeceeees 319.68 
Paver mA OMG: _.............-.---------0+-----0-c0eeceueece-- SoBe cee 5,080.82 
rem Omeemd Credits -.................0c.000.-cecesseeseeeeseeecee 4,208.08 
Palenice gulejeet ho normal tax. ...................2..----ckee 872.74 
ee WM MEP... 22.0 --nancencsanstddecdasenccvancsescezssczeeueees 34.90 
See OW ATC _..cccsea... ne. ccmaeamueeee sees ce uence encase 23.40 


DUMONT TILE: .......nncecesecesnnsiighc-cccnceotesenecnecneoneeaeees $ 11.50 
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1938 Joint Return 
Previowsly reported Wieome sqxceeceeecicc.. se... $5,261.23 
Additional—See. 107(a) L.R.C,. elec eee tee eee 319.68 
lhe Varina OP... ccs, LUI cee 5,080.91 
Eavemptiomeratid Reda. .......2.2..20: ae. ee. ee 4,258.09 
Balaneesubjecttomoriival tame ...........scccsse....0-0-----eoeece 1,322.82 
SG VROETNE, WOR ceo esscoey.... rae... so 52.91 
Gla jerevioislya goed... <2... cee — eee 41.40 

MSM MOM WE VOINC ...2....:-00.c..-c lenges os cps scape a $ 11.51 

1939 Joint Return 
Previously reported 1M@OME ..............0000e occ $6,693.05 
mdditional—wec. VOT (a) WRC... cnc ccccecceec ce ecceeenen 319.68 
Wowie 1WCONIC® ____..-.......--enccoe 22000 <M cce- sncseeneceneenel T0122 %e 
Meni tiomgeandseredits: 2.2.0.0. eee 4,401.27 
Balance’subject tonormal tax .................... 220 2,611.46 
217010) 012) Ua: 3 nee PR 2 104.45 
Tax Piemouely pad ............... eee, a ee 92°55 

‘Dasseniony pageallolie? —.._. 2.02 ....---ccccccess.e ce ee $ 1136 
Sigvald Madge 

1940 Return Nielson Nielson 
Previously reported meome .......4222.......! $3,701.42 $3,701.42 
Additional—See. 107(a) LR.C. ...............- 159.84 159.84 
IMEVISCO INCOME ..0....2c.:.... eee 3,861.26 3,861.26 
xemptionsmnd credits: .........c2s88e4....... 1,986.12 1,986:s 
Balance subject to normal tax .............-..---- 1,875.14 1,875.14 
40 nota) tanQeccnce.. ce ee 75.00 75.00 
Detios cnet 7.00 7.00 
revised total wanes” ..... ee... eset 82.50 82.50 
Mascqorev Lowslay qe Myce... ee 76.16 76.16 


Mics WOW po AgNO. ccc. 0i.-Ficucz-cyeeseteseeteeen $ 6.34 $ 6.34 
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1941 Return 
Sigvald Madge 
Nielson Niclson 
Previously reported imeome ...................... $4,084.83 04,084.83 
Additional—See. 107(a) I.R.C. wu... 159.84 159.84 
S| 4,244.67 4,244.67 
Wxemptions and credits ................-....000- 1,774.46 1,774.46 
Balance subject to normal tax .................... 2,470.21 o2,470:24 
Lg Oh, 98.80 98.80 
MP prewi@ushy Paid .....--..ccevec--c------0-----00- 93.05 93.05 
PecditioOnal normal tiaX ..........-cco.--.-----0---2 2.70 Of 
Revised surtax net income ...................002-4- 2,894.67 2,894.67 
OURS ces le 20052 200,52 
el en 186.13 186.13 
Pilance dwe on SUITAX __........................--.-.. 14.39 14.39 
Miotal elamee dire)... 2.2.02. eens $ 201% $ Zoi 
1942 Return 

Previously reported income ...............-----.- $7,349.25 $7,349.25 
Additional—See. 107(a) LR.C. 0.0000... 159.84 159.84 
MMO TIVCOMTC 2... .--..--c20-oenceseeneeanenceeenes 7,909.08" 7, 508709 
Prem ulOmsranG) CVECIES .......20......--ccccccceseoee 1125.00 ils 06 
“UTED TG 51100) 1 6,384.09 6,384.09 
Momsned wecomme Credit, ..............-..0.--.---000000-0- 750.91 790.91 
COU oI (Es 0 ae 5,633.18 5,633.18 
SOS Noe Se ool don .Jo 
OO. asc 1,072.18 1,07248 
Tova ee Ce a $1,410.17 $1,410.17 
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1943 Return 


Previously reported, -.cccc0.2.-.. 
Additional—Sece. 107 (a) I.R.C. ......... 


INOW AD UA WEL ce. cecewcexeeecseceereserecacens 
Sumtaxe 6 OU0.00 -..< geese. capes. ce 

LAOS 28%C...2.0.aaeee 
NOEL Fp: a re 


HO= otal imCONe TAX ......0.....-.-0.-.-0-0-2000 
NGL VICUOIVREAX .22...cecsdesielet. ce 


1S) ae 


1 be) 22] (2122) 


19—Smaller 1,410.17 
T5% 1,057.63 


NO Go uoy ge Nc) ge aan ene eee 
as mae seme erm oc 2 ose ae conocer 
UWhigoai dalballiginie es 22seseeeeeee te coerce ce eccces 
Tutte Sy Lc Scar 
el QVM AO cee 


Beene” (Ue sectors 


1943 Victory Tax 


Wactory “Weaeiite ts... scecess-2ecs scccctescet es 
Nacitional 10@eme.- 2. 


Specie Exemption. ....-..c:cne 


Waletory Mie 0 bt .....2c225222-.c0 son cettaccoceues 
Victory Tax credit 46% ..........-.-..0-+ 


Admitted November 7, 1949. 


Sigvald Madge 

Nielson Nielson 
$10,205.13 $10,205.13 
66.60 66.60 


10,271.78 10,271.73 


1,125.00 1,125.00 


9,146.73 9,146.73 


1,027.17 1,027.17 
8118.56 8,118.56 


— 1,460.00 1,460.00 
<i 321.08 321.08 


1,781.08 1,761708 
487.11 487.11 


me 2,268.19 2,268.19 


271.41 301.57 


2,539.60 2,569.76 
1,410.17 1,410.17 


oa 2,039.60 2,569.76 


oo 352.04 392.04 


= 2,892.14 2,922.30 
~ 2,204.28 2,204.28 


687.86 718.02 
481.75 511.60 
170.39 170.39 


$ 35.72$ 36.03 


$10,609.87 $10,609.87 
66.60 66.60 


10,676.47 10,676.47 


624.00 624.00 


10,052.47 10,052.47 


002.62 502.62 
201.21 201.05 


$ 271.41$ 301.57 
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Mr. Crouter: And the next return, the 1944 re- 
turn of Madge Nielson, as Exhibit B. 

The Court: Received in evidence as Exhibit B. 

(Whereupon the document was marked for 
identification as Exhibit B and was received 
in evidence. ) 

Mr. Crouter: Respondent rests. 

The Court: Is there anything further? 

Mr. Horrow: Nothing further. 

The Court: The original brief will be due De- 
cember 22nd, 1949, and the reply briefs on January 
16, 1950, and the case now stands submitted. 

Mr. Horrow: Thank you very much. 

Mr. Crouter: I want to thank your Honor for 
letting me present these cases this morning. I ap- 
preciate it very much. 

The Court: We will convene at 2:30, to give the 
Reporter and all of us plenty of time for lunch. 

(Whereupon, at 1:10 o’clock p.m., the hearing 
in the above-entitled matter was concluded.) 


Certificate 


I, Franklin R. Greene, one of the official reporters 
of The Tax Court of the United States under its 
reporting contract, assigned to report certain pro- 
ceedings during the session of The Tax Court in 
San Francisco, California, beginning November 7, 
1949, do hereby Certify as follows: 

That I reported all of the proceedings in the case 
of Sigvald Nielson, Docket No. 21103, and Madge 
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Nielson, Docket 21104, Petitioners, on November 7, 
1949, before the Honorable Marion J. Harron, Judge 
of The Tax Court; 

That I did well and truly, to the best of my ability, 
record in Stenotypy fully, completely and accurately 
all of the proceeding which I was assigned to report, 
including all colloquy and statements made during 
the proceedings, and all questions to and answers 
given by witnesses; 

That my stenotype record is full, complete and 
accurate; and 

That the foregoing record is a true, complete and 
accurate transcript of my stenotype notes of all the 
proceedings which I reported, and all of the testi- 
mony which was taken in the above-entitled cause. 


/s/ FRANKLIN R. GREENE, 
Reporter. 
Date: Nov. 23, 1949. 
Filed T.C.U.S. December 7, 1949. 


[Title of Tax Court and Cause. ] 


MEMORANDUM FINDINGS OF FACT AND 
OPINION 
Harron, Judge: 

The Commissioner has determined a deficiency in 
income tax for the year 1944 in the amount of 
$405.74, in Docket No. 21103; and of $450.45, in 
Docket No. 21104. These proceedings have been con- 
solidated for trial and opinion. 
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The only issue is whether the petitioner, Sigvald 
Nielson, as a member of a law partnership, is en- 
titled to apply Section 107, Internal Revenue Code, 
so as to include in the time of the rendition of the 
services the period prior to his admission to a part- 
nership. The respondent has held that the petitioner 
is not entitled to receive the benefit of section 107, as 
amended, because he had not been a member of a 
partnership for 36 months. 

Findings of Fact 

The facts have been stipulated. The facts as stipu- 
lated are found as facts. The facts necessary for 
an understanding of the question are as follows: 

The petitioners are husband and wife, who have 
resided in California since their marriage in 1924, 
to and including the taxable year, 1944. Each peti- 
tioner filed a separate return for 1944 with the col- 
lector for the first district of California. The returns 
were made on the cash basis. 

Sigvald Nielson, referred to hereinafter as the 
‘‘netitioner,’’? is a lawyer. He became associated 
with a law partnership in San Francisco in Novem- 
ber, 1935, as an employee of the firm; and ever since 
that time, he has been associated with the same firm. 

On May 1, 1942, the petitioner was admitted into 
the partnership, and he became entitled to receive, 
thereafter, a distributive share, each year, of the 
net profits of the partnership. 

From the date of his employment by the firm to 
January 1, 1939, the petitioner received a fixed 
salary as compensation for his services. Thereafter, 
until May 1, 1942, he received during each calendar 
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year, in addition to a fixed salary, a fixed percentage 
of the net profits of the partnership, as follows: 
0.463 per cent, in 1939; 0.526 per cent, in 1940; 0.631 
per cent, in 1941; and 0.631 per cent, from January 
1 to April 30, 1942. 

After May 1, 1942, when the petitioner became a 
member of the partnership, the distributive shares 
of the net profits thereof to which he was entitled, 
and which he received, were as follows: 2.314 per 
cent, from May 1 to December 31, 1942; 4.573 per 
cent, 1948; 3.5 per cent, from January 1 to April 
30, 1944; and 5.766 per cent, from May 1 to Decem- 
ber 31, 1944. 

From August 4, 1935, up to and including May, 
1943, a period of ninety-four (94) months, said part- 
nership rendered legal services to The Equitable 
Life Assurance Society of the United States, here- 
inafter referred to as ‘*Equitable,’’ in connection 
with litigation growing out of the imposition by the 
State of California of a tax on gross premiums from 
insurance and annuities. These services were en- 
tirely distinct and separate from other legal services 
then being rendered to Equitable by said partner- 
ship and after the completion of these special serv- 
ices, said partnership received from Equitable 
$43,425 as compensation for said services. Said com- 
pensation was received in a lump sum in December, 
1944, and no other compensation was ever received 
by said partnership from Equitable for said sery- 
1¢es. 

For many years past and during all of the years 
material herein, all fees received for legal services 
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by said partnership have been pooled in a single 
fund, which has been first used to pay all expenses. 
The balance, representing the net profits of the 
partnership, has been distributed periodically among 
all of the partners and all of the employees entitled 
to share therein. The amount of such distributions 
has been computed on the basis of a quarterly allo- 
cation to the profit-sharing employees and a calen- 
dar year allocation to the partners of the profits of 
the partnership, all in accordance with the percent- 
age shares agreed upon by the partners and in effect 
during the period in which the net profits were re- 
ceived. Each partner and profit-sharing employee 
has shared in such division of all profits received 
during any period in which he has been entitled to 
a share of the partnership profits according to such 
agreement of the partners; conversely, when a part- 
ner or employee has ceased to be such by death or 
retirement or otherwise, he has not shared in any 
profit or profits received after the month in which 
the cessation has occurred. 

At all times material herein, said partnership kept 
its books of account and filed its income tax returns 
on a calendar year and cash receipts and disburse- 
ments basis. 

Sigvald Nielson’s distributive share of said part- 
nership’s net income for the year 1944 ineluded his 
distributive share in said Equitable fee in the 
amount of $2,504.16. One-half of said distributive 
share, or $1,252.08, was the community income of 
Sigvald Nielson and the other one-half was the com- 
munity income of his wife, Madge Nielson. 
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In their Federal income tax returns for 1944 
petitioners each claimed the benefits of section 
107(a) of the Internal Revenue Code and reported 
therein the additional income taxes attributable to 
their respective shares of the aforesaid compen- 
sation from Equitable, had such shares been in- 
cluded in their gross income ratably over the pre- 
ceding period of ninety-four (94) months from Au- 
gust, 1935, to May, 1943, during which said services 
were rendered by said partnership. 

The respondent disallowed the petitioners’ claims 
for the benefit of section 107(a) of the Internal 
Revenue Code because Sigvald Nielson has not been 
a member of the partnership for a period of 36 
months. Respondent held that, therefore, he did not 
qualify for relief under the provisions of section 
107 (a). 

Following the filing of petitions in each of these 
proceedings on December 3, 1948, each petitioner, 
on December 8, 1948, executed a Waiver of Restric- 
tions on Assessment and Collection of Deficiency in 
Tax on Treasury Department Form 870 for the eal- 
endar year 1944 in the amount of $405.74 for peti- 
tioner, Sigvald Nielson, and in the amount of $450.45 
for petitioner, Madge Nielson. Said waivers were 
filed with the Internal Revenue Agent in Charge, 
San Francisco, on December 9, 1948, together with a 
letter of transmittal, which stated, in part, as 
follows. 

In order to stop the running of interest on 
any liability that may be determined by the 
Tax Court in these proceedings the taxpayers 
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wish to permit the assessment and collection of 

the amounts of the deficiencies determined, but 

subject to the final determination of the Tax 

Court in said proceedings. Herewith for that 

purpose are forms 870 executed by said tax- 

payers. 
The deficiencies involved in these proceedings were 
duly assessed, and on March 17, 1949, Sigvald Niel- 
son paid the amount of tax so assessed of $405.74, 
together with interest in the sum of $92.89, and 
Madge Nielson paid the amount of tax so assessed 
of $450.45, together with interest in the sum of 
$103.18, to the Collector of Internal Revenue at San 
Francisco, California. 

Opinion 
There is no dispute between the parties as to the 
fact that all of the conditions requisite to the appli- 
eation of section 107, Internal Revenue Code, as it 
applies to the year 1944, were complied with in these 
proceedings excepting in one respect, only: The 
petitioner was not a member of a partnership for 
the entire period of 36 months. The income in ques- 
tion was a fee that was received by the partnership 
in 1944. The services for which the fee was paid 
were rendered over a period of seven or eight years. 
The compensation for the services was paid in 194+ 
in a lump sum upon the conlusion of the services. 
There is no dispute as to the amount of the portion 
of the fee upon which the petitioners are taxable. 
The question turns upon interpretation of section 

107, as amended in 1942, and as it applies to the 
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year 1944. ‘The question is whether section 107 con- 
templates allocation of compensation for personal 
services rendered by a partnership over the entire 
period of rendition of the services, notwithstanding 
that the taxpayer-partner who shares in the compen- 
sation was not a member of the partnership during 
all of that period. 

The same question was presented to this Court 
for decision in the proceeding of Elder W. Marshall, 
et al, Docket Nos. 23432 and 23433. The opinion of 
this Court in those proceedings was promulgated on 
January 27, 1950. See 14 T.C. No. 12. The respond- 
ent made the same determination and argument in 
Elder W. Marshall, supra, as he has made in these 
proceedings. 

In Elder W. Marshall, supra, this Court rejected 
the same contentions which the respondent has ad- 
vanced here. Our holding in the Marshall case deter- 
mines the question in these proceedings. It is un- 
necessary to restate here what we said in the 
Opinion in the Marshall case. It is held, therefore, 
that the respondent’s determination in these pro- 
ceedings is erroneous, as we said in Elder W. Mar- 
shall, supra: 


Since it is the status of the recipient of the 
income in the year of receipt, and not either his 
status in prior years, Federico Stallforth, 6 T.C. 
140, nor the identity of the individual who con- 
tributed the services, that is made to govern 
the application of section 107 in its present 
form, we are satisfied that under the facts of 
this proceeding petitioner correctly computed 
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his tax by use of its provisions. 
Decisions will be entered that there are no defi- 
clencies. 


Received T.C.U.S. January 19, 1950. 
[Seal]: Entered January 26, 1950. 


The Tax Court of the United States 
Washington 


Docket No. 21103 
SIGVALD NIELSON, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Memorandum Findings of Fact and 
Opinion, entered on January 26, 1950, it is 

Ordered and Decided: That there is no defi- 
ciency in income tax, and that there is overpay- 
ment of tax for the year 1944 in the amount of 
$405.74, together with interest in the sum of $92.89, 
which amounts were paid after the mailing of the 
notice of deficiency. (Section 322(d), Internal Rev- 
enue Code. ) 


[Seal]: /s/ MARION J. HARRON, 
Judge. 
Entered: Jan. 27, 1950. 


Served Jan. 27, 1950. 
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The Tax Court of the United States 
Washington 


Docket No. 21104 
MADGE NIELSON, 


Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as set 
forth in its Memorandum Findings of Fact and 
Opinion, entered on January 26, 1950, it is 

Ordered and Decided: That there is no defi- 
ciency in income tax, and that there is overpayment 
of tax for the year 1944 in the amount of $450.45, to- 
gether with interest in the sum of $103.13, which 
amounts were paid after the mailing of the notice 
of deficiency. (Section 322(d), Internal Revenue 
Code.) 

/s/ MARION J. HARRON, 
Judge. 
Entered January 27, 1950. 
Served January 27, 1990. 


vs. Sigvald Nielson, et ad. 57 


In the United States Court of Appeals 
for the Ninth Circuit 


T. C. Docket No. 21103 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 


VS. 


SIGVALD NIELSON, 
Respondent on Review. 


PETITION FOR REVIEW 


To the Honorable Judges of the United States Court 
of Appeals for the Ninth Circuit: 

The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for 
the Ninth Circuit to review the decision entered by 
The Tax Court of the United States on January 
27, 1950 ‘‘ That there is no deficiency in income tax 
and that there 1s overpayment of tax for the year 
1944 in the amount of $405.74’’ in respect of the 
Federal income tax liability of Sigvald Nielson, 
the above-named respondent on review. This petition 
for review is filed pursuant to the provisions of 
Sections 1141 and 1142 of the Internal Revenue 
Code. 

The respondent on review, Sigvald Nielson, is a 
resident of Palo Alto, California, having a place of 
business at 225 Bush Street, San Francisco, Cali- 
fornia, and filed his Federal income tax return for 
the calendar year 1944, the taxable year here in- 
volved, with the Collector of Internal Revenue for 
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the First District of California whose office is lo- 
cated in San Francisco, California, and within the 
judicial circuit of the United States Court of Ap- 
peals for the Ninth Circuit. 


Nature of Controversy 


The issue which was presented to the Tax Court 
for its consideration and which was decided by that 
Court contrary to the Commissioner’s determina- 
tion is whether the taxpayer, Sigvald Nielson, is 
entitled to the benefits of Section 107(a) of the In- 
ternal Revenue Code relating to the taxability of 
compensation received for personal services coy- 
ering a period of 36 calendar months or more where 
such compensation is received or accrued in one 
taxable year. The taxpayer, Sigvald Nielson, is a 
lawyer. He became associated with a law partner- 
ship in San Francisco in November, 1935, as an em- 
ployee of the firm and has been associated with 
such firm since that time. The taxpayer received 
a fixed salary as compensation for his services 
from the date of his employment until January 1, 
1939, and thereafter, until May 1, 1942, he received 
during each calendar year, in addition to his salary, 
a fixed percentage of the net profits of the partner- 
ship. The taxpayer was admitted into the partner- 
ship as a partner on May 1], 1942, and then became 
entitled to receive distributive shares of the net 
profits of the partnership. During December of the 
taxable year 1944 the partnership received in a lump 
sum compensation for legal services which it had 
rendered to The Equitable Life Assurance Society 
of the United States in connection with litigation 
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growing out of the imposition by the State of Cali- 
fornia of a tax on gross premiums from insurance 
and annuities. The services so rendered had occurred 
over a period of 94 months from August 4, 1935, 
to and including May, 19438. In reporting in his Fed- 
eral income tax return for the year 1944 his one- 
half community share of his distributive portion 
of the partnership profits, the taxpayer claimed as 
to that portion of such distributive share which re- 
flected his distributive portion in the fee received 
from The Equitable Life Assurance Society of the 
United States, to wit $2,504.16, the benefits of Sec- 
tion 107(a) of the Internal Revenue Code; that is 
to say, he reported in his return only the addi- 
tional income taxes attributable to the community 
half of his share of the Equitable compensation had 
such share been included in his gross income ratably 
over the preceding period of 94 months from Au- 
gust, 1935, to May, 1943, during which the services 
were rendered by the partnership. The Commis- 
sioner held that the taxpayer did not qualify for re- 
lief under the provisions of Section 107(a), for the 
reason that he had not becn a member of the part- 
nership for a period of 36 months when the compen- 
sation was received, and disallowed the claim for the 
benefit of that section. The Tax Court disagreed with 
the Commissioner’s determination and allowed the 
taxpayer to compute his Federal income tax ability 
for the year 1944, in so far as his community share 
of the distributive portion in said Equitable fee is 
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concerned, by the application of Section 107(a) of 
the Internal Revenue Code. 


/s/ THERON L. CAUDLE, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Atttor- 
neys for Petitioner on Review. 


Received and Filed T.C.U.8., April 21, 1950. 


[Title of Court of Appeals and Cause. ] 


NOTICE OF FILING OF PETITION 
FOR REVIEW 


To: Mr. Sigvald Nielson, 
1620 Cowper Street, 
Palo Alto, California. 
Business Address: 
225 Bush Street, San Francisco, California. 


You are hereby notified that the Commissioner 
of Internal Revenue did, on the 21st day of April, 
1950, file with the Clerk of The Tax Court of the 
United States, at Washington, D. C., a petition for 
review by the United States Court of Appeals for 
the Ninth Circuit of the decision of the Tax Court 
heretofore rendered in the above-entitled cause. 
A copy of the petition for review as filed is hereto 
attached and served upon you. 


Dated this 21st day of April, 1950. 
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/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Petitioner on Review. 

Personal service of the above and foregoing 
notice, together with a copy of the petition for re- 
view, is hereby acknowledged this 24th day of April, 
1950. 

/s/ SIGVALD NIELSON, 
Respondent on Review. 


Received and Filed T.C.U.S., May 5, 1950. 


[Title of Court of Appeals and Cause. ] 


NOTICE OF FILING PETITION 
FOR REVIEW 


To: Harry R. Horrow, Esquire, 225 Bush Street, 
San Francisco, California. 


You are hereby notified that the Commissioner of 
Internal Revenue did, on the 21st day of April, 1950, 
file with the Clerk of The Tax Court of the United 
States, at Washington, D. C., a petition for review 
by the United States Court of Appeals for the Ninth 
Circuit of the decision of the Tax Court hereto- 
fore rendered in the above-entitled cause. A copy 
of the petition for review as filed is hereto attached 
and served upon you. 

Dated this 21st day of April, 1950. 

/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Counsel 
for Petitioner on Review. 
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Personal service of the above and foregoing 
notice, together with a copy of the petition for re- 
view, is hereby acknowledged this 24th day of April, 
1950. 

/s/ HARRY BR. BORKOM, 
Counsel for Respondent on 
Review. 


Received and Filed, 'T.C.U.8., May 5, 1950. 


[Title of Court of Appeals and Cause. ] 


PETITION FOR REVIEW 


To the Honorable Judges of the United States Court 
of Appeals for the Ninth Circuit: 

The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for 
the Ninth Circuit to review the decision entered by 
The Tax Court of the United States on January 27, 
1950, ‘‘That there is no deficiency in income tax and 
that there is overpayment of tax for the year 1944 
in the amount of $450.45”’ in respect of the Federal 
income tax lability of Madge Nielson, the above- 
named respondent on review. This petition for re- 
view is filed pursuant to the provisions of Sections 
1141 and 1142 of the Internal Revenue Code. 

The respondent on review, Madge Nielson, is a 
resident of Palo Alto, California, and filed her 
Federal income tax return for the calendar year 
1944, the taxable year here involved, with the Col- 
lector of Internal Revenue for the First District 
of California whose office 1s located in San Fran- 
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cisco, California, and within the judicial circuit of 
the United States Court of Appeals for the Ninth 
Circuit. 

Nature of Controversy 


The issue which was presented to the Tax Court 
for its consideration and which was decided by that 
Court contrary to the Commissioner’s determination 
is whether the taxpayer, Madge Nielson, and her 
husband, Sigvald Nielson, are entitled to the benefits 
of Section 107(a) of the Internal Revenue Code re- 
lating to the taxability of compensation received 
for personal services covering a period of 386 cal- 
endar months or more where such compensation is 
received or accrued in one taxable year. The tax- 
payer’s husband, Sigvald Nielson, is a lawyer. He 
became associated with a law partnership in San 
Francisco in November, 1935, as an employee of the 
firm and has been associated with such firm since 
that time. The taxpayer’s husband received a fixed 
salary as compensation for his services from the 
date of his employment until January 1, 1939, and 
thereafter, until May 1, 1942, he received during 
each calendar year, in addition to his salary, a 
fixed percentage of the net profits of the partner- 
ship. The taxpayer’s husband was admitted into the 
partnership as a partner on May 1, 1942, and then 
became entitled to receive distributive shares of the 
net profits of the partnership. During December 
of the taxable vear 1944 the partnership received 
in a lump sum compensation for legal services 
which it had rendered to The Equitable Life As- 
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surance Society of the United States in connection 
with litigation growing out of the imposition by the 
State of California of a tax on gross premiums from 
insurance and annuities. The services so rendered 
had occurred over a period of 94 months from 
August 4, 19385, to and including May, 1943. In re- 
porting in their separate Federal income tax re- 
turns for the year 1944 their respective one-half 
community shares of his distributive portion of the 
partnership profits, the taxpayer and her husband 
claimed as to that portion of such distributive share 
which reflected his distributive portion in the fee 
received from The Equitable Life Assurance Society 
of the United States, to wit $2,504.16, the benefits 
of Section 107(a) of the Internal Revenue Code; 
that is to say, the taxpayer and her husband each 
reported in his or her return only the additional in- 
come taxes attributable to the respective commu- 
nity halves of his share of the Equitable compen- 
sation had such share been included in their gross 
incomes ratably over the preceding period of 94 
months from August, 1935, to May, 19438, during 
which the services were rendered by the partner- 
ship. The Commissioner held that the taxpayer’s 
husband did not qualify for relief under the pro- 
visions of Section 107(a), for the reason that he 
had not been a member of the partnership for a 
period of 36 months when the compensation was 
received, and disallowed the claim for the benefit 
of that section. The Tax Court disagreed with the 
Commission’s determination and allowed the tax- 
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payer and her husband to compute their respective 
/ederal income tax liabilities for the year 1944, in 
so far as his share of the distributive portion in 
said Equitable fee 1s concerned, by the application of 
Section 107(a) of the Internal Revenue Code. 


/3s/ THERON L. CAUDLE, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
neys for Petitioner on Review. 


Received and Filed T.C.U.S., April 21, 1950. 


[Title of Court of Appeals and Cause. ] 


NOTICE OF FILING PETITION 
FOR REVIEW 


To: Mrs. Madge Nielson, 
1620 Cowper Street, 
Palo Alto, California. 

You are hereby notified that the Commissioner of 
Internal Revenue did, on the 21st day of April, 
1950, file with the Clerk of The Tax Court of the 
United States, at Washington, D. C., a petition for 
review by the United States Court of Appeals for 
the Ninth Cireuit of the decision of the Tax Court 
heretofore rendered in the above-entitled cause. A 
copy of the petition for review as filed is hereto 
attached and served upon you. 

Dated this 21st day of April, 1950. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Petitioner on Review. 
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Personal service of the above and foregoing 
notice, together with a copy of the petition for re- 
view, 1s hereby acknowledged this 25th day of April, 
1950. 

/8/ MADGE NIELSON, 
Respondent on Review. 


Received and Filed, T.C.U.S., May 5, 1950. 


[Title of Court of Appeals and Cause. ] 


NOTICE OF FILING PETITION 
FOR REVIEW 


To: Harry R. Horrow, Esquire, 
225 Bush Street, 
San Francisco, California: 


You are hereby notified that the Commissioner 
of Internal Revenue did, on the 21st day of April, 
1950, file with the Clerk of The Tax Court of the 
United States, at Washington, D. C., a petition for 
review by the United States Circuit Court of Ap- 
peals for the Ninth Circuit of the decision of the 
Tax Court heretofore rendered in the above-en- 
titled cause. A copy of the petition for review as 
filed is hereto attached and served upon you. 


Dated this 21st day of April, 1950. 
/s/ CHARLES OLIPHANT, 


Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Petitioner on Review. 


Personal service of the above and foregoing 
notice, together with a copy of the petition for re- 
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view, is hereby acknowledged, this 24th day of April, 
1950. 
/s/ HARRY R. HORROW, 
Counsel for Respondent on 
Review. 


Received and Filed T.C.U.S., May 5, 1950. 


[Title of Court of Appeals and Cause. ] 
MOTION 


Comes Now the Commissioner of Internal Rev- 
enue, petitioner on review in the above-entitled 
causes, by his attorney, Charles Oliphant, Chief 
Counsel, Bureau of Internal Revenue, and moves 
that the time within which to complete and transmit 
the record on review be extended from May 31, 
1950, to and including July 20, 1950, and for cause 
respectfully represents: 

That the question as to whether the petitions for 
review will be further prosecuted is under eon- 
sideration and therefore additional time is re- 
quired in order to complete this consideration and 
also if necessary to properly stipulate the omis- 
sions, if any, from the record on review, to prepare 
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the record and to transmit it to the Court of Ap- 
peals, 
Wherefore, it is prayed that this motion be 
granted. 
/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
J. M. MORAWSKI, 
Special Attorney, 
Bureau of Internal Revenue. 


Received and Filed T.C.U.S., May 24, 1950. 


The Tax Court of the United States 
Washington 


Docket Nos. 21103, 21104 
COMMISSIONER OF INTERNAL REVENUE, 


Petitioner, 
vs. 
SIGVALD NIELSON, MADGE NIELSON, 
Respondents. 


ORDER ENLARGING TIME 


Upon motion of counsel for petitioner, it is 

Ordered that the time for preparation, transmis- 
sion and delivery of the record sur petition for re- 
view of the above-entitled proceeding in the United 
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States Court of Appeals for the Ninth Circuit 
is extended to July 20, 1950. 
[Seal]: /s/ JOHN W. KERN, 
Presiding Judge. 
Dated: Washington, D. C., May 24, 1950. 
Served May 26, 1950. 


United States Court of Appeals 
for the Ninth Circuit 


Docket Nos. 21108, 21104 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 
¥6. 
SIGVALD NIELSON, MADGE NIELSON, 
Respondents on Review. 


STATEMENT OF POINTS 


Comes Now the petitioner on review herein and 
makes this concise statement of points on which he 
intends to rely on the review herein, to wit: 

The Tax Court of the United States erred: 

1. In holding that the income in question, which 
was received by Sigvald Nielson as his share of a 
eertain partnership fee received in 1944, is subject 
to tax under the provisions of Section 107, Internal 
Revenue Code, on the authority of the Tax Court's 
decision in Elder W. Marshall, et al., 14 T.C. No. 12. 


2. In failing to uphold the Commissioner's de- 
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termination that the income in question was taxable 
as ordinary income in the year received, without 
the benefits of the relief provided by Section 107, 
Internal Revenue Code, since Sigvald Nielson’s 
membership in the partnership was less than 36 
ealendar months. 


3. In holding that there are overpayments in 
income tax for the year 1944 in the amount of 
$405.74 in the case of Sigvald Nielson and $450.45 
in the case of Madge Nielson; and in failing to 
uphold the deficiencies determined by the Commis- 
sioner in the amount of $405.74 in the case of Sig- 
vald Nielson and $450.45 in the case of Madge Niel- 
son. 


4. In that its decisions are not supported by the 
evidence. 


_ 


5. In that its decisions are contrary to law and 

regulations. 

/3s/ THERON L. CAUDLE, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
neys for Petitioner on Review. 
Service of a copy of the within statement of points 
is hereby admitted this 7th day of June, 1950. 


/s/ BARRY RK. HORROW, 
Attorney for Respondents on 
Review. 


Received and Filed T.C.U.S., July 3, 1950. 
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[Title of Court of Appeals and Cause.] 
STATEMENT RE DIMINUTION OF RECORD 

To the Clerk of The Tax Court of the United 
States: , 

Pursuant to the provisions of Rule 75(0) of the 
Federal Rules of Civil Procedure adopted by the 
United States Court of Appeals for the Ninth Cir- 
euit, you are hereby notified that the petitioner on 
review will not exclude or omit any part of the rec- 
ord in these proceedings which were consolidated 
for hearing and opinion by the Tax Court. 


/s/ THERON L. CAUDLE, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
neys for Petitioner on Review. 
Service of a copy of this Statement Re Diminu- 
tion of Record is hereby acknowledged this 7th day 
of June, 1950. 


jx BSREY Re HORROW, 
Attorney for Respondents on 
Review. 


Received and Filed T.C.U.S., July 3, 1950. 
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The Tax Court of The United States 
Washington 


Docket Nos. 211038, 21104 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 


VS. 
SIGVALD NIELSON, MADGE NIELSON, 
Respondents on Review. 


CERTIFICATE 


I, Victor S. Mersch, Clerk of The Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 31, inclusive, constitute and 
are all of the papers and proceedings on file in my 
office as the original and complete record in the pro- 
ceedings before The Tax Court of the United States 
entitled, ‘‘Sigvald Nielson, Petitioner, vs. Commis- 
sioner of Internal Revenue, Respondent,’’ Docket 
No. 21103 and ‘‘ Madge Nielson, Petitioner, vs. Com- 
missioner of Internal Revenue, Respondent,”’ 
Docket No. 21104, and in which the respondents in 
The Tax Court proceedings have initiated appeals 
as above numbered and entitled, together with a true 
copy of the docket entries in said Tax Court pro- 
ceedings, as the same appear in the official docket 
book in my office. 

In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
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States, at Washington, in the District of Colum- 
bia, this 7th day of July, 1950. 


[Seal]: /s/ VICTOR 8S. MERSCH, 
Clerk, The Tax Court of the 
United States. 


[Endorsed]: No. 12609. United States Circuit 
Court of Appeals for the Ninth Circuit. Commis- 
sioner of Internal Revenue, Petitioner, vs. Sigvald 
Nielson and Madge Nielson, Respondents. Tran- 
script of the Record. Upon Petitions to Review 
Decisions of The Tax Court of the United States. 


Filed July 14, 1950. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Cireuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 12609 
COMMISSIONER OF INTERNAL REVENUE, 
Petitioner, 
VS. 
SIGVALD NIELSON, 
Respondent. 
COMMISSIONER OF INTERNAL REVENUE, 
Petitioner. 
Vs. 
MADGE NIELSON, 
Respondent. 


NOTICE AS TO STATEMENT OF POINTS TO 
BE RELIED UPON AND AS TO PARTS 
OF RECORD TO BE PRINTED. 


Pursuant to Rule 19(6) of the Rules of Practice 
of the United States Court of Appeals for the Ninth 
Circuit, notice is hereby given by the Commissioner 
of Internal Revenue, petitioner on review herein, as 
follows: 


1. The Commissioner hereby adopts, as the State- 
ment of Points upon which he intends to rely on the 
present review, the Statement of Points heretofore 
filed and served and included in the certified type- 
written transeript of record filed in this Court in 
this cause; and 


2. The Commissioner hereby designates for 
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printing the entire transcript of record filed in this 
Court in this cause. 

Dated this 27th day of July, 1950. 


/s/ THERON LAMAR CAUDLE, 
Assistant Attorney General, Counsel for Petitioner 
on Review. 


[Endorsed]: Filed July 31, 1950. 


[Title of Court of Appeals and Cause. ] 


pIMPULATION AS TO PARTS OF THE 
RECORD TO BE PRINTED 


1. Pursuant to Rule 19(6) of the Rules of Prac- 
tice of the United States Court of Appeals for the 
Ninth Circuit, it is hereby stipulated and agreed by 
and between the parties to this cause, through their 
respective counsel, that, in lieu of the parts of the 
record heretofore designated for printing by the 
Petitioner on Review by his notice dated July 27, 
1950, heretofore served and filed in this cause in this 
Court, only the following parts of the transcript of 
record filed in this Court in this cause be printed, 
as material to the consideration of the review: 


Document 
No.* 

(@) WDéeeket Entries in T.C. Docket £21108 ............... it 
(b) Doeket Entries in T.C. Docket #621104 00. 2 
ey Potion tr? C. Doeket qe2t108 ..... eee oO 
Ci” Asiswer ar C..Doeket No. 27103 -..........20..osewees 5 
(e) Joint Motion for Consolidation of Proceedings in 

iC  weexet os. 2110Seand Z1T0e -_.... 0. 16 


* This refers to the number given to the respective parts of the 
transcript of record on review by the Clerk of the Tax Court in 
transmitting it to the Clerk of the Court of Appeals. 


76 Commissioner of Internal Revenue 


(f{) Stipulation of Facts in T.C. Docket Nos. 21103 


UCL ZU geo. oaeanaenu nas ic. See. 2 Ne 
(g) Official Report of Proceedings before the 
Oe 18 


(h) Respondent’s Exhibit A (part of document #19.. 19 
(1) Memorandum Findings of Fact and Opinion in 


TX. Docket- Nes. 21108 and 20004 ........ a. 23 
(j) Decisvenai TeCs Dooket 521106 .. cee 24 
(k) Deeision in T'C. Docket S62 1104 oo. cscs cesses 25 
(1) Petition for Review and Proofs of Service in 

aC. Wages BP2hOS ....0.--oee.. e 26 
(m) Petition for Review and Proofs of Service in 

©, Writ Se OM eens Sec ea gee on 


(n) Motion for Extension of Time to Transmit and 
Deliver Record in T.C. Docket Nos. 21103 and 


0 i ne 28 
(o) Order Enlarging Time in T.C. Docket Nos. 

ZA MO Serenade? TOR «ee... 2... sccccncacaess ceggensede leeecacns 29 
(p) Statement of Points in T.C. Docket Nos. 

PAM MIG, ZU NO: ooo ce cnene cesceceese ns 30 
(q) Statement re Diminution of Record in T.C. 

Doelvet Nos. 21T03"and, 27108 __..... cc... om 


(r) Comtifiestesimedt Steal oe 2... cccccc:-.-nccctc:.--.e. 

2. It is further agreed that, except for imma- 
terial minor differences, the petition, with Exhibit A 
thereto, and the answer in the case of Madge Niel- 
son v. Commission, T. C. Docket No. 21104, are 
identical to those in the case of Sigvald Nielson v. 
Commissioner, T. C. Docket No. 21103, and it is 
therefore agreed that they be omitted from the 
printed record. It is further agreed that Respond- 
ent’s Exhibit B is a copy of the income tax return 
of Madge Nielson for the year 1944, and that it, ex- 
cept for immaterial minor differences, is identical 
to respondent’s Exhibit A, the income tax return for 
that year of Sigvald Nielson, and it is therefore 
agreed that it be omitted from the printed record. 


3. It is further agreed that there also be in- 
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eluded in the printed record the following docu- 
ments filed in this Court: 
(a) Notice as to Statement of Points, etc., filed 
by Petitioner on Review. 
(b) This Stipulation. 
/s/ THERON LAMAR CAUDLE, 
Assistant Attorney General, Counsel for Petitioner 
on Review. 
/s/ JOSEPH L. SELIGMAN, JR. 
Counsel for Respondents on 
Review. 


Dated this 17th day of August, 1950. 
[ Endorsed]: Filed August 2, 1950. 


